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Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

Arising out of Order-in-Original No. ZP2404210267483 DT. 23.04.2021
issued by Deputy Commissioner, Division-V, Ahmedabad South

erfrerat w1 W gd o Name & Address of the Appellant / Respondent

M/s. Anup Engineering Limited,B/H 66 KV, Electric Substation,
Odhav Road,Ahmedabad,Gujarat-382415

(A)
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UIRARoT & FHET 3T SR Y Tl &l
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 209(5) of CGST Act, 2017.

(ii)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

O |

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty

determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied

by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and :
(ii) Asum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

(C)
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For elaborate, detailed and latest proyisions.rélating 1o, filing of appeal to the appellate authority, the
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ORDER IN APPEAL

M/s.The Anup Engineering Limited, B/H 66 KV Electric substation, Odhave, Ahmedabad
382 415 (hereinafter referred to as the appellant) has filed the present appeal online on dated 6-12-
2021 against Order No.ZP2404210267483 dated 23-4-2021 (hereinafter referred to as the
impugned order) passed by the Deputy Commissioner, CGST, Division V, Ahmedabad South

(hereinafter referred to as the adjudicating authority).

2. Briefly stated the fact of the case is that the appellant registered under GSTIN
24AAACTST733A1ZV has filed refund of excess balance in electronic cash ledger amounting to
Rs.7,71,314/- due to merger with M/s.Anveshan Heavy Engineering. The appellant was issued
show cause notice reference NO.ZR2404210083194 dated 7-4-2021 for rejection of refund on the
ground that there are arrears against them. The adjudicating authority vide impugned order held

that refund is inadmissible to the appellant due non compliance to show cause notice.

3. Being aggrieved the appellant filed the present appeal on the following grounds:

The reason given in the impugned order is erroneous and against the principles of natural justice
; they had merged with the M/s.Anveshan Heavy Engineering Ltd as per NCLT Order. They had
balance in cash ledger which is not allowed to transfer to new Company and hence they claimed
refund. The rejection of refund is erroneous and without validation of documents submitted by
them. The cash ledger balance arise on account of TDS deducted by HPCL and IOCL which is
legitimate receipt as deducted by the said PSUs from their sales proceeds and same cannot be
denied to refund for any invalid reasons. They does not have any arrear of demand outstanding
against them as till date no demand letter or show cause notice issued by the Department; that their
refund application is legitimate and hence the appellant requested to set aside the impugned order
and pass refund order. They also filed application for condonation of delay citing Covid 19

situations and business disruption.

4. Personal hearing was held on dated 23-8-2022. Shri Amit Jain authorized representative
appeared on behalf of appellant on virtual mode. Ic stated that they have nothing morc to add to

their written submission till date.

5. I have carefully gone through the facts of the case, grounds of appeal, submission made by
the appellant and documents available on record. At the outset, I find that the impugned order was
communicated to the appellant on dated 23-4-2021 and present appeal was filed online on dated
6-12-2021 (physical copy submitted on dated 21-1-2022) ie beyond the three months time limit
| prescribed under Section 107 of the Act. However as per Hon’ble Supreme Court’s Order dated
10-1-2022 in suo motu writ petition (C ) NO.3 0£ 2020 in MA No.665/2021, excluding the period
from 15-3-2020 till 28-2-2022 in computing time limitation and providing 90 days extension from
[-3-2022 in filing appeals, I hold that the present appeal is not hit by time limitatiﬁctor.

O
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6. In the subject case refund claim was filed for refund of excess credit balance in electronic
cash ledger. The availability of credit balance claimed as refund and admissibility of refund of
same is not disputed by the adjudicating authority. However, refund was rejected due to non
submission of compliance to show cause notice wherein rejection was proposed on the only reason
of pending Government arrears from the appellant. I have tracked the refund application status in
GST portal and find that the appellgnt has not filed any reply to the show cause notice. However,
I find that in the show cause notice issued on dated 7-4-2021 the appellant was asked bto file reply
within fifteen days which falls on or before 22-4-2021 and the impugned order rejecting refund
was passed on the very next day on 23-4-2021: Therefore, it is apparent that no further opportunity
of time was provided to the appellant for submission of reply and the impugned order was passed
without waiting for reply from the appellant. By doing so it emerge that claim was rejected without
considering reply filed to the show cause notice and without recording reasons for rejection. As
per Rule 92 of CGST Rules, 2017 itisa sta’tutory requirement to issue show cause notice; consider
the reply filed by the claimant; provide opportunity of personal hearing and record the reasons in
writing for rejection of refund claim. Since the claim was rejected due to non filing of reply to
show cause notice, I also have the reason to believe that no personal hearing was held before
rejecting the refund claim. Thus, except issuance of show cause notice no other procedures were
followed by the adjudicating authority before rejecting the refund claim which I find is against the

statutory provisions and against the principles of natural justice.

7. I further find that in the show cause notice the claim was proposed for rejection due to
pending atrears against the appellant, whereas the appellant in their written submission stated that
no arrear is pending against them. In this regard I also refer to relevant provisions contained under

Section 54 of CGST Act, 2017 in such situations as under:

(10) Where any refund is due to a registered person who has defaulied in furnishing any return or
who is required to pay any tax, interest or penalty, which has not been stayed by any court,
Tribunal or Appellate Authority by the specified date, the proper officer may-

(a) withhold payment of refund due until the said person has furnished the return or paid the iax,
interest or penalty, as the case may be;

(b) deduct firom the refund due, any lax, interest, penally, fee or any other amount which the taxable

person is liable 1o pay but which remains unpaid under this Act or under the existing law.

8. As per above statutory provisions the proper officer is empowered to deduct from the
refund due to the registered person against tax, interest, penalty which the claimant is liable to pay
but which remain unpaid under CGST Act or under existing Law and such recovery is not stayed
by higher appellate authorities. Thus, the above statutory provisions envisage to deduct the claim
amount from pending arrears and does not provide for rejection of refund due to pending arrears.
Accordingly on the face of the facts of the case, I find that in this case issue of rejection of refund

does not arise at all and only reduction of refund amount from the 15@12;;;;;{? be ordered unless
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proper officer to put to notice the claimant the details of arrears viz amount of arrears, order number
and date and amount proposed for deduction from claim amount enabling them to give compliance.
In the subject case no such details were mentioned in the show cause notice and the show cause
notice is silent as to whether the arrear due from the appellant fall within the above statutory
provisions or otherwise. In the absence of such details in the show cause notice, rejection of refund
due to non compliance to such vague and ambiguous show cause notice I find is not a justifiable

and tenable reason for rejection.

9. Inview of above, I hold that impugned order passed by the adjudicating authority rejecting
refund on the grounds mentioned therein is not legal and proper and deserve to be set aside. Hence
I allow this appeal. I further order that any claim of refund made in consequence to this Order may
be dealt with by the proper officer in accordance with CGST Act and Rules made thereunder and
observing principles of natural justice and considering the observations made in preceding para.

Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.
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10.  The appeal filed by the appellant stands disposed of in above terms.
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iliir Rayka)

Additional Commissioner (Appeals)

Date :
Attested
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Sﬁufaerintendent

Central Tax (Appeals),
Ahmedabad '
By RPAD

To,

M/s.The Anup Engineering Limited,
B/H 66 KV Electric substation,
Odhav, Ahmedabad 382 415

Copy to :

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, CGST, Ahmedabad South

4) The Deputy Commissioner, CGST, Division V (Odhav) Ahmedabad South

5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
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